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$Gl{ORAilDtJ"n| ORDER

Thls Ls an appeal frm an essesoment of lnherl.tance

taxes aseegeed agalnet the petitloner ln the anount of

$486.19. The cese ls now before the Corrt baeed uporr a

etlpulated record and argurents of coun8el.

The facte are firl1y set forth ln the arlErlarton of

counsel and need not be reatated here.

The petltloner arirges that the lnetsnt caoe G@s

equarely withln tho nrle of Mrzza v. 84, 154 U.S, App,

D.C. 274, 475 F.2d 385 (L973), and therefore MarTland

spportlo@nt law ehould be applted to the fscte at hand.

The Court agreco that lneofar as thoro la on lcsue of

cmfllct of lar and that the I4@ 
rrLntorost analyelgrr teat

should be applted, the lnstant caoe resonbles !@. Slncc

stete lal{ detemlneg hot, the burden of eetate t6res w111 be

apportloned, tho problon lnltially preaentcd ls rhlch stetG

lar n111 be applled. It la evldent thar the Dlatrlct of

Colurobla hae not yet forually abandoned the co,mnnon law

approach rhero probste assets ar€ concerned, ond thE rcsolutlon

of the firstant case does not requlre thla court to detcrlllnc

whcther or not tho Dletrl.ct sh@ld follon the cmon lsr
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wtth regerd to probate or non-probate aseets. At preeent,

then, DlsErlct of Colunbla Iaw dlffers froo the apportlonnent

law of Maryland wlth regard to probate aaaets, and both Jurle-

dlctlons have slgnlficant contacte wlth the Lntereete ln

quegtton.

Thle caee dLffere from $fazza becauee probate as8et8, not

non-probate asaets, are lrnrolved. Pecltloner.'argues to the

Court that the devleed property Le actually non-probate property

because devLsed real eatate 1g not eubJect to probate edolntgtre-

tlon ln the Dlstrlct of Colunbla and does not conotltute part of

the probate estate controlled by the testetrlxts executor

unleee eold for the payuent of debts. The Court vlews thLa

deflnltlon aB onorbroad. Ncr-probate property a8oct8 ln th€

cqrtext of eetat€ tarse generally lnclude property rlghts whtch

ceased at the tGstatorre death, or property whlch $ras no longer

owned by the testator st d@oth, but whlch wae brcrght back

lnto hls eetate for tax plrrpooeo only. See in re Eotate of

994, 455 P.zd 269, 273 (Arlz. 1969). Inter-vtvoe glfte

tnrste, and Jotntly 
'owned property are co''rr',on examplee of

non-probete assetS.

Courts ofteo dlatlngulsh betneen tho two typee of aeaets

becauge the equltable arguloent fc charglng non-probate assets

wlth a pro-rata ahare of eetate texes gaLns nuch of lcg lnpetrre

fro'rn the fact thtt those aoge88 pa8s outsido the w111 and are

artlftctally brought back lnto the estate for tax valuatton

purporer on1y. Tho proporty hore, honerrer. woo ocflted by tho

cclcatrlx ln foo o&aplo ae her death and raa epociflcolly

dwfucd by hor ro111 to the p@tl8iorrer.
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The dlatlnctLon between theee trro cypee of aaseca ia

lmportant becausc under che ceet adopted by the ^.lrzaa court,

the tntereste of the Dlstrlct of Coluubla ln applylng che

cosnon law to a non-probate asset eltuatlon has to be welghed

agaLnst the lntere8t of Maryland ln havlng lte apportlonnent

law applled. The queetLon, here, however. 1e whether the

DLstrlctts lnterest ln applylng the co@on law to probate

assets wtll outwelgh Marylandre lnterest ln havlng lte onn

apporttonrent statute applled by this Colrt, Thlg le a

queatlon of firet l,mpreoeton. Aa explained below, thla

Court flnde that under the Mlzaa test, the lntereet of thc

Dlatrlct of Colunbl.a doee not outhrelgh the lnteregt of

MarTland ln havlng lte opportlonmnt 1ew appll.od by thla court.

Stnce the Diatrlct of Coltrnbla Le tho oltuo of thE land

1n Ereatlorr enri seelro to haw the cocnon law oppltod to thc

lnetant caee, the CourC mrst flret look to the reooone why

tho co&nqn law rao orlglnaLly adopted Ln thi.o jurledicBlm,

and thon deterrlne shether thcre ls couod rooson for reJccttng

egrrltable apportlsacEot, the appllcabl.e 1aw of tho Statc of

Marylond.

Rcfercnee to llrnbuttl v. l1!g!$54, 65 App. D,C. 309, 83 F.2d

566 (1936), reneale that whl.le the doctrlnE of oqulrable

apportlor@nt woa coosldered by the court, lto odoptim 1n thG

Dlatrl.ct of Colunbi.o roas reJected 1n dicta, without ntrong

reasono, to the preferred adoptlqr of tho proouorptlon chst

ctrCtT tcstator uust knom tho 1aw whon hts rei.ll tr drerou snd

6r8t luve besn fu1ly cognlzant of eny lnoqultiog rhlch olght
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haw bcen cauaed by teelerentary elLence,

The caee precedents above reveal that the Dletrtct of

Colunbta courtg harrc adhered to the coumon law dlecrlbutlon

of the catate tax burden prLnctpally because the courte wt1l

only recognlze and defer to the expressed wleheg of the

testator or the exerclee of proper leglelatlve authorlty.

Thlg pollcy wae adopted ln Hepburn and applled throughour

the yeare wlthout the benefLt of forceful and artlculatod

r€aoono. The Court, therefore, does not conaldcr thls to b€

a strot€ Judlclal polLcy ln favor of the Dlerrlctte applytag

the coo'mon law prtnclpiee to the eltua of thLe land. Thlr

vler of the stroagth of the cormdr 1aw was ehared by

Mazaa v.  Elag,,  U.S. App. D.C. at  280.

. . . tho oElttrFO flrca of oocste pLona!,n3 ond cogotc
to:ratlon hac uoder3onc ou'ccion';{c1 cilangc ia rccont
ycoro. kl th: ra:i.d;t of tirat cllangc thc Diotrdet of
Colu;bia hao ct co;t recctnsd Slto otd nrlc nn,th no
apparant rcc:icnatnottqr of titc nrlote rclotloaohlp
to the pollcloa rhlch orlglnally Juetlfied lrs
adoptlon.

Contrast, fot oxaoplo, the re{rsona bohlnd the confllct of lew

pollcy that th€ las of tho sttus of real property go\rorno lte

deecent, allenattonr aad transfer. NoSree v. Porker, 68 App, -'

D.C. 13, L6. 1g nn{ght be argued that eince the validlty of a

1111, lneofar ae lt dlopooee of lntcr'est8 ln land, 1e deternlned

by the 1an that could be applled by the cotrrte of the ol.tue,

ttp 1aw of the eltue ehqrld control a8 regarde estatc ca:ros.

Thc relatlve lnportanco of esEate tsae8 wlth regard to land

raa mlnftnLzed, horcorrer, by the courg ln MAaE9. .I4.
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It ehould alao be potnted out that the beneflclaty tn

the lnstant case 1e not a resldent of the Dlstrict of Coluobta.

No assertlon could be nade, then, that under chese clreuaetanceg

the Distrl.ct has the addltlonal Lnterest of applytng lte olrn

law to one of lte reeLdente.

Unllke the felr Lnterests ln applylng the law of the

District of ColunbLa, there are many reasong for applylng the

Maryland apportlorrcnt 1ew to the lnscant caae.

Flrat, tt ehould be noted that the l'iazza court found r

etrong Maryland leglelatlve pollcy of concern for reetduary

beneflctarl.eg, eepecially to avotd Lnequltable burdens on that

class of beneflclarlee. In addltlcr, there are lsportant

general confllct of law pollclee whlch rould favor the lnterests

of applying the 1aw of the testatorte otate of doolclle. A11

beneflclarles taklng under the aam lnetnrmnt ohotrld be eubJect

to the 8a@ preaunptlono regardlng the eetste tsa burden. The

4qzzn court adoptcd a o{sllar argu@nt by polntlng out thst

roferenco by all Jurtedlctlons to the testatorre domLcl.le

lncurer unlforn troaffint of thoee recelvlng prop@rty frm

thr deccdcntto taxoble estate.

A related, althorgh leoe cmpe11{.9, reason for adopttm

of the apportlmoent questlon 1o that lt ls almllar to the

guestlon of detemlnlng a testatorro latent as expreseed ln

hlg !1111, whlch 1o gorcmed by the law of the tegtatorte

dmiclle. !]ry, v. @!l:8, .!@,, A1ao, lf th@ rartooalo

for lnterpretlng the testatqrre wi1l rmder the Law o€ hLa

donlclle 1o that the tGotccor le uost farnlll.ar wlth tho lar
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of  hts dontcl le,  Greenssood v. . !g4, ,  78 U.S. App. D.C. 166,

168 (1943), then arguoent can be made for the propoaitlon

that barrlng a Btrong lnterest of the situs of land to the

cqrtrary, the apportlonrnent law of the testatorrs doulcLle

ehorld be applled to hla bequeots.

In concluelon, thle Courc doeo not conslder the luvolve-

ment of probate assets to add any Bore compelllng reason for apply-

tng Dlstrlct of Colunbla 1aw inetead of !'laryland law to reach

a regult other than as was declded ln Mazzo.

The reeponden8 argues atrenuotrely that ln the abeence of

a Congreeglonal euthorlzatloo for the apporclorment of federal

estate taxea tn the Dletrlct of Colunbla, the appllcatlon of

l{arylandrs etatutoqy apportimant law to Dletrlct of Coluuble

real cstate oubJoct to the Dlstrlct of Coluubta lnheritsnce tax

law would vlolate Artlcie I, Sectlon 8, Clauoe 17 of the

Conecitutlon. That sectlon of the Constltutlon glvce the

Congreee excluslne leglelatine poner o\rer the Dletrlct of

Colunbla.

Appllcatton by thte Court of the MarTland law to deterlltrr

the burden of the federsl cstate ta*es doeo aot. horrcvor, tn

any wey coofllct wLth Ccrgreee t excluafire legf.oLatlw euthorLty.

In thlg case, recoga!.tlon of l{aryIand 1aw lo ptrrely voluntatT

and carrles no dls{nutlon of the aonerelgnty of Congreeal

excluslve leglaltlrro authorlty, especlally where thr'e le no

appllcable ctanrtc ln the Dletrlct of Colunbte and thc

appllcatlon of the cmon law tras been by the exercise of

Judteial dtscrstlsn. Bcnlc of /Lusr.rsca v. gg!g, 13 ltt. 519,

10  L .Ed,  274.
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As such, thle court consLders that under Maryland law the

petltloner le llable for that ghare of the lnherltance tarces

whlch were occagloned by the inclueton of the Dlgtrlct of

coluubla real cstete ln Marlan Greelyrs net taxable escare,

and therefore the value of the devtee of the Dletrtet of

colunbla real estate ehould be reduced by that auount for

whtch the petttloner ls liable.

oRDEi r

Baeed upoal the above, thLe court dlrects that tho

petltLoner recefire a refirnd of the lnherltance tax in the

aoount of $433.52 and lnteresr ln the aootmt of g4.g1, plue

lnterest froo the date of payoent, May 16, Lg7s, plue lnterest

thercon ae prorrtded by law.

Date: ltay 11, L9l9

Iilchsrd S. T. llrrc.h, Esq.
Ilooralf. A. Ve1jL, Eaq.
Cotraael for Eetf.tl,oer

Ri.bhsrd /lnnto. Eoel.
AsELstont Corporccf.o{r Couasel
Cqlnsel for Roepodent
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